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INTRODUCTION BY THE HONORABLE ALEXANDER WILEY, 
CHAIRMAN, SENATE COMMITTEE ON FOREIGN 
RELATIONS 


How adequate are the statutes of the United States in preventing 
and punishing crimes against our national security? 


What do these statutes provide? How well coordinated are the 
various laws for our protection against treason, espionage, sabotage, 


) 


sedition, and related crimes? Are there serious loopholes in the laws? 

These are questions which obviously concern the Congress of the 
United States. The threat of international communism which is 
directing its efforts toward the destruction of the free world—both 
from within and from without—has made necessary the most careful 
reevaluation of our legal defenses. 


I S. S. R. HAS REVOLUTIONIZED INTELLIGENCE FIELD 


Let us at the outset, as background to this study, recall some of the 
facts of the changed world situation. Let us first note that Soviet 
Russia has demonstrated that techniques of internal destruction are 
integral parts of its foreign policy. The U.S.S. R. has, in effect, revo- 
lutionized the entire intelligence and related fields in international 
relations. It has placed espionage on an assembly-line basis, gradu- 
ating hundreds and thousands of agents, expertth) trained as cadres 
in the interrelated skills of agitation, insurrection, esplonage, sabotage, 
and subversion in countries throughout the world 

lt has put its spies through extensive postgraduate training, as, 
for example, in China in the 1930’s. From this type of training, 
Soviet espionage alumni have emerged to higher positions in the Soviet 
underground and overground hiera hy inh the four corners of the earth 

As a matter of fact, Soviet intelligence activity has been particularly 
marked by the success of its long-range efforts. The young spies and 
revolutionists, trained in the Soviet academies of the 1920's, have 
come to the fore, 1, 2, and 3 decades later, at the helm of Communist 
movements and Communist states in various parts of the world 

These facts serve to underline why the Senate Committee on 
Foreign Relations should concern itself with the security problem 


COMMUNIST PENETRATION OF ALLIED DIPLOMACY 


One of the basic reasons foreign policy is concerned with the prob- 
lem of security is because of the success of Soviet communism in pene- 
trating, to a greater or lesser degree, the diplomatic establishments of 
various free governments in the world. Alger Hiss, Guv Burgess, and 
Donald McClean are but a few cases in point. Moreover, since 
modern-day diplomacy has become indissolubly merged with modern- 
day military, economic, and psvchological activities, Communist 
infiltration of other than simply diplomatic establishments becomes a 
matter of grave consequence to a group such as the Senate Committee 
on Foreign Relations. 
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SUCCESS OF A FEW AGENTS 


It would not be within the scope of this subcommittee to attempt to 
analyze the extent of the penetration. Suffice it to say that numbers 
alone are not a good index to effectiveness. Even a single skilled 
agent, well located and assisted by a ring of accomplices and dupes can 
represent a serious threat to our national security. Witness the 
accomplishments of the relatively small Richard Sorge spy nest in 
Tokyo prior to and during World War II 

Consider, too, Russia’s success in atomic espionage. This is_per- 
haps best illustrated by the fact, attested by the Joint Committee on 
Atomic Energy, that of some one-fifth of a million people who took 
part in the British-American-Canadian atomic energy program, only a 
few hundred. a fraction of l percent were actually in a position to 
vive Russia data of vital significance. This was due to the security 
compartmentation system whereby virtually all individuals received 
only the minimum of information necessary to do their own particular 
job. But, the Soviet network penetrated that tiny fraction of 1 
percent and achieved the remarkable feat of ste ‘aling crucial secrets 
through Klaus Fuchs, Bruno Pontecorvo, Alan Nunn May, and David 
Greenglass—all of whom possessed the variety of relatively rare 
requisites to secure valuable information about our atomic program. 

It is true, of course, that modern-day intelligence is based upon the 
collection of a wide variety of apparently innocent information on 
both domestic and foreign fronts. Much of this information is readily 
available through public channels. Therefore, policies governing 
release of official data through these channels require continuous 
review 

In addition, it is clear that much security data which is not officially 
released can be obtained, and is being obtained, simply by overhearing 
the indiscreet 

The adequacy of our Nation’s laws against this type of intelligence 
becomes, therefore, a crucial question, to this and other committees. 
These, then, constitute a few of the reasons underlining this study. 








BACKGROUND OF SECURITY AFFAIRS SUBCOMMITTEE 














They indicate, moreover, why the Senate Committee on Foreign 
Relations has established a Subcommittee on Security Affairs. _Mem- 
bers of that subcommittee are Senators Homer Ferguson, of Michigan; 
and Guy Gillette, of lowa; with myself as chairman. 

The principal purpose of this subcommittee is to consider foreign 
policy aspects of the Communist menace to the internal security of 
the United States and of the free world. 

This subcommittee necessarily seeks to coordinate the review which 
it makes from an international relations standpoint, with that of 
other congressional committees and subcommittees which are in- 
terested in internal security problems, from principally a domestic 
standpoint. 























INTERNAL SECURITY VITAL TO STRONG FOREIGN POLICY 








We all realize, of course, that internal security is a prerequisite to 
strength in America’s foreign policy. For the United States, or 
for that matter any other country outside the Soviet bloc, to fail 
reasonably to protect itself against spies, saboteurs, and traitors is to 
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weaken the common front of the free world against the threat of 
totalitarian aggression. 

There are, of course, many elements in national strength of which 
the problem of internal security is only one factor. The stronger 
America is in all of these elements on the homefront, the stronger she 
tends to be on the foreign front. The weaker she is on the homefront, 
including weakness in internal security, the more the Soviet Union ts 
emboldened to commit and encourage new acts of aggression, either 
directly or through her satellites. 


LIBRARY OF CONGRESS PREPARATION OF THIS STUDY 


In order to determine the adequacy of our statutes, I requested the 
Library of Congress to prepare an analysis of the main problems 
confronting us in the carrying out of the laws covermg offenses 
against national security. 

The analysis was to be made particularly in the light of the rela- 
tionship of this subject to American foreign policy. 

The study was performed by Mary Louise Ramsey, of the American 
Law Division of the Library of Congress. I should like to express my 
appreciation for her fine contribution. 

Incorporated in this print are certain suggestions made at my 
invitation by the Honorable Warren Olney, Assistant Attorney 
General in Charge of the Criminal Division, United States Depart- 
ment of Justice. 

Mr. Olney’s suggestions, however, are In no way to be construed 
as an official or complete report by the Department of Justice or as 
an endorsement of the interpretations or comments made herein 
Similarly the legal judgment expressed in the body of this document 
should be viewed strictly as that of the Library’s American Law 
Division rather than that of Members of the Senate. 

The project was under the direction of Mr. Julius N. Cahn, counsel 
of the Senate Committee on Foreign Relations. Mr. Cahn has been 
assigned to the work of the Security Affairs Subcommittee, among 
other duties. 

A number of points should now be considered in connection with 
the study: 

STUDY NOT INTENDED AS DEFINITIVE 


1. In view of the vastness of this problem, this comparatively brief 
review can in no way be intended as a definitive analysis 

To attempt such an analysis would not only require a far longer 
presentation, but would require the combined efforts of the legal 
departments of all of the Government agencies concerned with various 
phases of the national security. 

It is, however, hoped that by means of this brief summary, the 
affected offices and agencies of our Government may be better enabled 
to review those statutes for which they are particularly responsible in 
the light of the overall statutory pattern herein presented. 


NUMEROUS INADEQUACIES IN LAWS 


2. Even a cursory review of the contents of the study, or an analysis 
merely of the conclusions which comprise its final portion, will amply 
demonstrate that there is indeed much to be desired in making more 
effective our security statutes. 
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Like So much other statutory law. our legal protections against 
enemy agents and their accomplices have evolved hk a rather hap- 
hazard and uncoordinated fashion 

As a result, there are many ambiguities in present laws and there are 
numerous overlapping areas. There are some wide oper loopholes 
through which enemy agents can escape and have already effectively 
escaped punishment 

\Moreover, there are certain archaic concepts in the laws. Many 


Were lye tter adapted oO a day when time of “peace” could be dis- 


tine ished from time of ‘‘war”’ whereas in the present pe riod of the 
‘oold war” with its Korean conflict and ts over 130,000 American 
Causu lties “Deace”’ IS obvio isl\ a mispomer, and wartime considera- 


tions n iht well rovern in certain respects 

The very nature of communism, with its perpetual drive for global 
dominion, its rapid change of pace through periods of peace offensives, 
and then bold belligerence—would seem to require an adaptation of 
present statutes to clearly define acts endangering national security 
these new circumstances 
he purpose of this st dy, or of the Senate Com 


in 

It is not, of course, t 
mittee on Foreign Relations, to attempt to suggest how present law 
hould specifically be amended and supplemented. Such substantive 
changes lie within the jurisdiction of the Senate and House Judiciary 
Committees, each of which has already devoted considerable effort 


LO th s prol le Tih 


It would seem to me howe ver. to be the duty of the Senate For wn 
Relations Subcommittee on Securit Affairs to pomt out, as others 
hay that there is something very definitely wrong with either the 
Nation’s seeurity statutes or with the administration of those statutes 
when people like Alger Hiss and William Remington are convicted 

‘ {Tt ( 1 


before the bar of yustice, not of their substantive offenses but convicted 


nstead on charges of perjury 

There is something obviously very wrong somewhere when long 

ains of witnesses who were former Government employees and who 
have been ac used of partic patin r, Tor example, in the Victor Perlo 
and Nathan Gregory Silvermaster spy groups, are brought before 
congre ssiona! committees, plead silence on the cround of self-inerimi 
nation, and thereafter the book ts auppare ntly closed on them 

And affairs are peculiarly out of kilter when the Federal Bureau 
of Investigation, the No. 1 sentinel at the gates of American internal 


security, is hamper red In Its actlivilles while Soviet agents laugh up 


their sleeves at the restrictions with w hich we have shackled our own 
sentinels 

How these conditions may specifically be corrected is the job of 
other congressional committees and of the executive branch. The 
further revelation of other situations inimical to our internal security 
also will lie in considerable part within the provinces of other con- 
gressional committees and their stafls, but it is the intention of the 
Security Affairs Subcommittee to continue to seek to shed light on 
those aspects of this security problem which so crucially affect our 
American foreign policy 
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PRESENT PUNISHMENT OFTEN INADEQUATI 


3. Our concept of law has been based on the idea that ‘the punish 
ment should fit the crime.” The principal reason for punishment 
has been not as an act of vindictiveness, but rather to serve as 
deterrent to future misconduct 

It is a moot point as to just how much the various present penalties 
in our national-security laws actually serve as a deterrent to the 
fanatic Communist mind. There is a great deal of evidence to dis 
pute the net effect of almost any laws, even if we were to mak 
present penalties, which are extremely mild in a great many instances 
far more stringent 

Nevertheless, it is a fact that mild penalties certainly tend to be 
less of a deterrent than stringent penalties. There is stron 
therefore, to review existing punishments to determine Ww hethet they 


” reason 
are suitable to deter the commission of acts that so seriously jeop 
ardize our national security 


ADMINISTRATION OF SECURITY {Ws SHOULD BE IMPROVED 


4. It should be noted that ou past proble ms have not alwavs lain 
solely with inadequacy in the laws themselves. There is considet 
able reason to believe that actually the administration and execution 
of the laws has been Wahting in some instances 

Fortunately, there is no reason to doubt that the FBI has { 


filled its own Investigative re sponsibilit es With tbe traditional | of) 
standards which the Nation has rightly con to expect oO 

It is the problem of what has happen 1 to certain past cases de 
veloped by the FBI after those cases have lef he Ofhiee of the 


Director of that Bureau, the Honorable John Eden Hoover, which 
may well engage the attention both of the ne \ttorney General ol 
the United States and of other officials of our executive branch 


ALLIED GOVERNMENTS SHOULD STRENGTHEN LAWS 


5. While it is believed that this preliminary study may constitut 


a contribution to the thinking of our Congress and of ow people on 
the security problem in this country, it is to be hoped that this 
document may also be a help, however small, in some respects to 
allied governments 

Newspapers day after day amply indicate the gravity of the interaal 


security problem in free countries throughout the world. ‘Those lands 
which are the particular object of Soviet high priority intentions 
and which are close to her borders, notably Germany and Japan, 
have encountered numerous cases of Soviet espionag 

In addition, in many allied countries, the security problem has 
been aggravated by the fact that their governments and their peoples 
have traditionally taken a far more tolerant view of communism and 
Communists than we as a people feel the present situation and the 
past record justifies Some of these countries have systems of law 
which are even more antiquated in this respect than our own, in that 
they fail to cover all the various modern types of threats to internal 
security, and fail to mete out sufficiently stringent penalties. 

Each nation must of course remain sovereign in its own internal 
affairs, but the internal security of many countries has become imex- 
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tricably intertwined with the very lives of our own American sons who 
are stationed in those lands, in some instances, and who would fight 
shoulder to shoulder with the soldiers of those lands in the event of 
another all-out war 

It is felt therefore that it is not presumptuous for a subcommittee 
of the United States Senate to call the attention of our friends overseas 
to facts of this nature 

In so doing, it may be anticipated that this subcommittee’s action 
will be subjected to Soviet denunciation, just as, for that matter, any 
effort, however modest, on the part of any free government to alert 
people to the Communist menace, is instantly condemned by the 
U.S. S. R. and its adherents. 

It is ironic that Soviet Russia, constituting one of the tightest police- 
state dictatorships in history, should attempt to make such propaganda 
fuel out of efforts to apply minimum security restrictions on the part 
of a free government. It is more ironic that such Soviet propagande 
should be accepted with such credulity even by some non-Soviet 
adherents. 

It is my hope, however, that this study may be a link in a chain 
reaction to greater security in this country and in free lands through- 
out the world, and that it may be a further proof that ‘eternal 
vigilance is (still) the price of liberty 

ALEXANDER WILEY. 





ADEQUACY OF UNITED STATES LAWS ON OFFENSES 
AGAINST NATIONAL SECURITY 


[Legal analysis by Library of Congress] 


INTRODUCTION 


The present period of international tension has generated widespread 
concern about the adequacy of our laws to cope with offenses against 
national security. This study reviews the various sources of author- 
ity—the constitutional law of treason, the international law of war, 
and domestic statutes—under which such crimes may be punished. 
It is designed to show the nature and limitations of the offenses 
denounced, and the penalties imposed, by those laws as they stand 
today. Inasmuch as the ultimate test of any law is its enforceability 
against those who violate it, attention has also been given to some of 
the more important statutory provisions and doctrines of constitu- 
tional and international law which may impede such enforcement. 
The strengthening of internal security by new legislation or constitu- 
tional amendment is be yond the scope of this survey. 


A. TREASON 
1. DEFINITION OF TREASON 


Definition of treason 

The crime of treason is defined in article II], section 3, of the Con- 
stitution as follows: 

Treason against the United States shall consist only in levying war against them, 
or in adhering to their enemies, giving them aid and comfort. No person shall be 


convicted of treason unless on the testimony of two witnesses to the same overt act, 
or on confession in open court. 


This definition is exclusive. Neither Congress nor the _— may 


enlarge the offense (Cramer v. United States (1945) 325 U.S. 1, 24; 
United States v. Greathouse (1863) 26 Fed. Cas. 18, No. 15,254). The 
statute providing for the punishment of this crime (18 U. S. C. 2381) 


reads as follows: 


Whoever, owing allegiance to the United States, levies war against them or 
adheres to their enemies, giving them aid and comfort, within the United States or 
elsewhere, is guilty of treason and shall suffer death, or shall be imprisoned not 
less than five years and fined not less than $10,000; and shall be incapable of 
holding any office under the United States. 


2. BREACH OF ALLEGIANCE 


This makes explicit two ideas which are implicit in the constitutional 
definition: (1) Treason can be committed only by persons who owe 
allegiance to the United States (United States v. Wiltberger (1820) 5 
Wheat. 76, 97); (2) a person owing such allegiance can commit treason 


- 


‘ 
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outside the | nited States, as well as within its borders Kawakita V 
l nited States (1952) 343 U.S. 717 
Breach of a temporary, as well as of a permanent, allegiance may 


constitute treason Accordingly, an alien residing in a friendly 
country is guilty of this crime if he violates his obligation of fidelity to 
it (Carlisle v. United States (1872) 88 U.S. 147, 155). A citizen having 


a dual nationality may commit treason while residing in the other 
country which claims him as a national if he commits acts of hostility 


toward the United States which the country ol his residence did not 
rec I tu tO periorm Kawakita lnited States 1952) 343 ( » 
Peta & 
3. TREASON \ W Mi OFFENSI 

Both types of conduet covered by thre constitutional definition of 
treason, levvine war against the United States, o1 adhering to their 
enemies riving them aia and COMLOLL, presuppose the existence or 
actual wat In /er parte Rollmar 1807) 4 Cr. 75, 125), two persons 
alleged to have conspired with Aaron Burr to overthrow the govern 


ment in the Southwest were discharged 
mat wal had actually been levied against the | nited States Chief 


Hbecnust there was no proof 


Justice Marshall wrote 


| ‘ 1 t force ‘ 
( { » ( ir 
} t } j p | f | } ¢ 
( I i ‘ able it 
r ¢ ) ) 

surr himsell was ac li d because hy Gs0O\ hnment failed to prove 

I C y of Nv overt act ol levy ne’ wa / lf otates Vv bur 
> - \ 1 «> 4(°¢ ! . 

é red ( is 4 ») NOS 146092 a tty). And VHna comtort 

? entoa ene only in time ot wat { ly Slate \ fF, ele 

1919 9 KF. 673 
} VYING \ RK 


Up to the Civil War, the other treason prosecutions based on the 


| { 1 ] { : ‘ 
harge of levying war Involved opposition to enforcement of particu- 


lar Federal statutes The three earliest reported cases had their 
origin in resistance to Federal revenue laws in Pennsvlivania wo, 
/ , Stat, \ naa] 1795) 28 Fed. Cas. 376. No. 16.621). and 


,277, No. 15,788), were 
tebellion of 1794, dur- 
mig W hich armed bands burned the home of the chief excise officer and 
compe led several officers to surrendet papers and to take oaths not 
to enforce the law (nited States v. Fries 1799, 1800) 9 Fed. Cas 


$26, 924, Nos. 5,126, 5,127), involved similar organized resistance to 


United States v. Mitchell ((1795) 26 Fed. Cas 
prosecutions for participation in the Whisky 


I 


1 


the land tax imposed by Congress in 1798 In all these cases the 
defendants were convicted but were pardoned later 

In subsequent cases, judges defined more narrowly the cirecum- 
stances in which an isolated instance of resistance to enforcement of 
a Federal statute would amount to treason, with the result that the 
defendants were acquitted \ band of smugglers who exchanged 
shots with officers while taking a raft of logs down Lake Champlain 
to Canada in violation of the Embargo Act were found not guilty of 
treason in l nited States v. Horie ((1808 26 Fed. Cas. 397, No. 15,407). 
Similarly a prosecution for treason, based on participation in an 
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effort to free fugitive slaves, was unsuccessful in ( nited States \ 
Hanway ((1851) 26 Ked. Cas. 105, No. 15,299 

During the Civ il War defendants who had fitted out a privateer for 
use in the service of the Confederate States were convicted of treason 


in ('nited States v. Greathouse 1863) 26 Fed. Cas. 18, No. 15,254 
In { nited State \ Greine IS6 1 2h Ked Clas »b> NO Ld 202 , Dal 
ticipation as a member of a State militia company in the seizure of a 


Federal fort was held to be a levving of wat 


ADHERENC! PO THI ENEMY 


Adherence to the enemy involves two elements: dislovaltv to 


country and the rendering of aid and comfort to the enemy In 
Cramer v. United States 1945 395, | oo. the Supreme Court 
] } +} | 1 5 
emphasized that both these elements must be present to constituts 
treason It declared 
\ 

svi thies or t ~ ) 
a3 |} rit 

s he its no ( 
ot he ’ j i 1Z¢ ' ( 
ne! s. ee ¢ I it S it 
sty j le . 
im ir our he oO } 
enem Fi this l there = ) 

However, aid knowingly given by persons who are not enemy 


sympathizers, for the primary purpose of promoting personal objec- 
tives, such as commercial transactions motivated by the desire for 
personal gain, have been held to constitute the giving of aid and com- 
fort to the enemy (l/nited States v. Lee (1814) 26 Fed. Cas. 907, No 
15,584; Hanauer v. Doane (1871) 12 Wall. 342, 347: Sprott v. United 
States (1874) 20 Wall. 459, 463 


6 PROOF OF} rREASON 


Since aid and comfort given to an enemy are likely to be concealed 
as far as possible, the nature of the overt act which must be proved by 
the testimony of two witnesses in open court, is of central importance 
in prosecutions for treason under this head. Cases instituted during 
World War I evoked diverse holdings as to whether it was sufficient 
to preve an overt act innocent in itself, which was committed in 
execution of a traitorous design (United States v. Fricke 1919) 259 
U.S. 673, 677) or whether the overt act must be such as to manifest 
the criminal intention and tend toward the accomplishment of the 
criminal object (United States v. Re binson (1919) 259 F. 685, 690 

The Supreme Court passed upon, but did not wholly clarify, this 
issue in the Cramer case. There the petitioner had been convicted 
of treason because of aid given to enemy saboteurs Two or more 
witnesses testified that Cramer had met the saboteurs at public places 
and had talked long and earnestly with them. But the proof that 
such meetings were in furtherance of a treasonable conspiracy did not 
satisfy the two-witness rule. By a 5-to-4 decision, the Supreme Court 
reversed the conviction, holding that the overt acts proved were 
commonplace and were not shown by sufficient evidence to have 
aided the saboteurs 








LQ ADEQUACY OF LAWS FOR OFFENSES AGAINST NATIONAL SECURITY 


7. PROOF OF DISLOYALTY 


With respect to proof of adherence to the enemy, in the sense of a 
disloyal state of snd. the Court said that it “cannot be, and is not 
required to be, proved by deposition of two witnesses.” It went on 
to say: 


Since intent must be inferred from conduct of some sort, we think it is permis- 


sible to draw usual reasonable inferences as to intent from overt acts * * * the 
Constitutior * * * does not make other common- law evicde nee inadmissible nor 
deny its inherent powers of persuasior * * The two-witness evidence of the 
acts of the accused, together with common-law evidence of acts of others and of 
facts which are not acts will help to determine which among possible inferences as 


to the actor’s knowledge. motivation or intent are the true ones 
8. PROOF OF AID AND COMFORT 


This apparent easing of the requirements for proof of treasonable 
intent was offset by the ruling that the overt act proved by two 
witnesses must, in its setting, sustain a finding that the accused 
actually gave aid and comfort to the enemy. Insofar as other conduct 
of the accused is relied upon to establish the setting of the overt act, 
the Court declared that the two-witness requirement extends to 


Every act, movement, deed and word of the defendant charged to constitute 


treason * * * The two-witness pri ciple is to interdict imputation of incrim- 
inating acts to the accused by circumstantial evidence or by the testimony of a 
single witness. The prosecution cannot rely on evidence which does not meet the 
constitutional test for overt acts to create any inference that the accused did other 
acts or did something more than was shown in the overt act, in order to make a 


giving of aid and comfort to the enemy 


This opinion seemed to leave unanswered the question whether 
the function of overt acts proved, like the intent with which they 
were performed, can be shown by common-law evidence concerning 
acts of other persons or facts which are not acts. However, a gloss 
on this opinion in Haupt v. United States ((1947) 330 U.S. 631, 635), 
suggests that the significance of the overt act, as well as the fact that 
defendant committed it, must be established by two witnesses. Said 
the Court: 

We did not set aside Cramer’s conviction because two witnesses did not testify 
to the treasonable character of his meeting with the enemy agents. It was 
reversed because the Court found that the act which two witnesses saw could 
not on their testimony be said to have given assistance or comfort to anyone, 
whether it was done treacherously or not. To make a sufficient overt act, the 
Court thought it would have been necessary to assume that the meeting or talk 
was of assistance to the enemy, or to rely on other than two-witness proof. 
[Emphasis supplied. ] 

Whatever the Court meant by this comment, it at least intensifies 
the uncertainty created by the Cramer decision. 


9, ASSISTANCE IN UNSUCCESSFUL MISSION 


In the Haupt case, the defendant was the father of a German 
saboteur, whom he sheltered for several days, and assisted in getting 
a job and buying an automobile, all for the purpose of aiding the 
son’s mission of sabotage. The Court found no room for doubt 
that these acts did give aid and comfort to the son even though his 
efforts came to naught. Two or more witnesses testified to each act. 
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While there were minor differences in the testimony of two witnesses 
concerning the purchase of an automobile, the Court said it was clear 
that both were speaking of the same act, and that it was not necessary 
that their testimony be identical. Accordingly, the defendant’s 
conviction of treason was affirmed. 

Similarly, in Kawakita v. United States, supra, the Supreme Court 
held that overt acts.of cruelty to American prisoners of war designed 
to speed up their production of war material for the enemy, or to 
make them more docile, clearly gave aid and comfort to the enemy. 


With respect to the nature of the overt act, it observed (at p. 738): 


It is the nature of the act that is important The act mav be unnecessarv to 
a successful completion of the enemy’s project; it may be an abortive attempt; 
it may in the sum total of the enemy’s effort be a casual and unimportant step 


But if it gives aid and comfert to the enemy at the nmediate moment of its 
performance, it qualifies as an overt act within the constitutional standard of 
treason. 

10. PROPAGANDA BROADCASTS 


Several American citizens who broadcast hostile propaganda from 
enemy territory during the war have been convicted of treason 
(D’ Aquino v. United States (1951) 192 F. 2d 338, cert. den. 343 U.S. 
935; Burgman v. United States (1951) 188 F. 2d 637, cert. den. 342 
U.S. 838. Best v. United States (1950) 184 F. 2d 131, cert. den. 340 
U.S.939. Gillars v. United States (1950) 182 F.2d 962; Chandler v. United 
States (1948) 171 F. 2d 921, cert. den. 336 U.S. 918: United States v. 
Monti (1951) 100 F. Supp. 209). Since the broadcasts were a 
matter of public notoriety and their usefulness to the enemy apparent 
on their face, these cases contributed little to the development of the 
law concerning proof of this offense. They did, however, call for 
reexamination of the generalization that 


Words oral, written or printed, however treasonable, seditious or criminal of 
themselves, do not constitute an overt act of treason, within the definition of the 
crime (Nelson, J., Charge to Grand Jury (1861) 30 Fed. Cas. 1034, No. 18,271; 
but ef. United States v. Werner (1918) 247 F. 708, 710). 


In Gillars v. United States, supra, at page 971, the Court drew a sharp 
distinction between words spoken as mere expressions of opinion, and 
words which constituted acts in furtherance of the enemy’s program. 
It wrote: 


There is no question in our mind that words may be an integral part of the 
commission of the crime if the elements which constitute treason are present; 
that is, if there is adherence to and the giving of aid and comfort to the enemy 
by an overt act proved by two witnesses, with intention to betray, though the 
overt act be committed through speech. * * * While the crime is not com- 
mitted by mere expressions of opinion or criticism, words spoken as part of a 
program of propaganda warfare, in the course of employment by the enemy in 
its conduct of war against the United States, to which the accused owes allegiance, 
may be an integral part of the crime. There is evidence in this case of a course 
of conduct on behalf of the enemy in the prosecution of its war against the United 
States. The use of speech to this end, as the evidence permitted the jury to 
believe, made acts of words. The first amendment does not protect one from 
accountability for words as such. It depends upon their use. It protects the 
free expression of thought and belief as a part of the liberty of the individual 
as a human personality. But words which reasonably viewed constitute acts in 
furtherance of a program of an enemy to which the speaker adheres and to which 
he gives aid with intent to betray his own country, are not rid of criminal character 
merely because they are words. 
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11 MISCELLANEOUS ACTS OF TREASON 


Recently a member of the Armed Forces who had been captured at 
Corregidor, John David Provoo. was convicted of treason for aiding 
the enemy in various wavs, including the broadcasting of propaganda 
and contributing to the death of an Army captain by informing on 
him to the Japanese New York Times, February 12, 1953, p. l 

An escaped prisoner of war was held to be an ‘‘enemy”’ within the 
constitutional definition with thre result that a citizen who knowinely 
his identity was guilty of 
33 F. 2d 87, cert. den. 318 


furnished him hospitality ana concealed 
» (Stephan v. United States (1943) 1 


t) .33, 48) 


treasg 


Shortly after the Cramer decision was rendered, a thoughtful com 


y | Piet | T+. 
mentator offered this appraisal of its probable effect (Hurst, Treason 
os > . a 
in the United States (1945) 5S Harvard Law Revie SO6, S45 
thre ajority Opini ( ; \ lt) é ! na a en a mn ota 3) 
i about the er ( aoubttiul whe er a caretul 
( i i ri l! il ea Lie LE in 
I ( ( It Wi al as Stror 1 deter 4 1 ct ( 1 
W hil thre subsequent iccessful prosecutions mentioned above 


prove that this generalization was too sweeping, it Is significant that 
in those case prool of the crime was facilitated by two factors | 
Phe overt acts were known to many persons, and (2) they unmistak- 
ably gave aid and comfort to the enemy. Furthermore, the defend 
ants were either amateur sympathizers who responded to appeals tor 
assistance from enemies, without prior preparation for concealment, 
or were outside the United States, and did not anticipate that they 
would ever be called to account by this country. In United States v. 
Vonti, supra, the defendant was convicted on confession in open 
eourt. Even if the Cramer opinion is interpreted as narrowly as 
possible, it makes it very difficult indeed to prove a treason charge 
against crafty conspirators who take precautions to conceal their 
erime 


B LAW OF W LR 


In time of war the powel eranted to Congress by article I. section 8. 
‘to define and punish * * * offenses against the law of nations’”’ 
authorizes another method of dealing with hostile conduct. Since 
international law, which includes the law of war, sanctions punishment 
of certain offenses by military tribunals, such cases are deemed to 
be excepted from the guaranties of article I]] and of the fifth and 
sixth amendments. By the Articles of War, Congress has authorized 
trial and punishment by court-martial of any person who aids, or 
attempts to aid, the enemy with arms, ammunition, supplies, money, 
or other thing; or who, without proper authority, knowingly harbors 
or protects or gives intelligence to, or communicates or corresponds 
with or holds any intercourse with the enemy, either directly or 
indirectly (art. 104, 50 U.S. C. 698); or who acts as a spy in time of 
war (art. 106, 50 U.S. C. 700). In addition article 21 (50 U.S. C. 
581) recognizes the concurrent jurisdiction of other military tribunals 
‘in respect of offenders or offenses that by the law of war may be 
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tried by such * * * tribunals Thus, the Supreme Court has said 
“Coneress has incorporated by reference, as within the jurisdiction 
of military commissions, all offenses which are defined as such by 


the law of war * * * and which mav constitutionally be ineluded 
within that jurisdiction” (ler parte QCuirin (1942) 317 U.S. 1,30 In 
this case the Court further held at page 37 that ‘‘« itizenship in the 


United States of an enemy bellicerent does not relieve him from the 


consequences of a belligereney which is unlawful because in violation 
of the United States, who, as a German agent. secretly entered this 
country through its military and naval defenses and went behind 
such lines in civilian dress for the purpose of sabotaging war industries 


of the law of wat Lccordinely, a person assumed to be a citizen 


was held to be subject to trial by a military commission for violation 


of the laws of war See also United States v VeDonald (1920) 265 
I. 754, 760, 761 But the Court did not attempt to define ‘’The 
ultimate boundaries of the jurisdiction of military tribunals to trv 
persons according to the law of wat Her parte ¢ ipra,at p. 46 
C. StratruTrory OFFENSES 
The definition of treason and the law of war being applicable only 


when war ts levied against the United States, authority for punishing 
hostile acts in time of peace must be found in ordinary criminal 


statutes. Even in time of war it may be impossible to punish such 
acts except as statutory otlenses n view ot th harrow scope ol the 
law of war, the fact that aid given to a for n power other than an 
enemy does not constitute treason, and the difheulty of proving this 
offense Phe power thus to puh sh acts which are treasonable, o1 
which are megred ents of the offense of treason, but which fall short 


of the constitutional definition of that crime, has been repeatedly 


affirmed by the Supreme Court 

Chief Justice Marshall first announced this proposition in /r parte 
Bollman, supra After holdine that a conspiracy to overthrow the 
Government which had not manifested itself by the aetual levving 
of war did not amount to treason, he went on to say 

Crimes so atrocious as those which have for tl 
violence of those laws and t 


to secure the peace ¢ 





1d happiness Of society, are not to escape punishment because 


they have not ripened into treaso1 rhe wisdem of the legislature is competent 
to provide for the case and the fram sof our Constitutio who not o1 lefined 
and limited the crime, but wit! jealous cireumspe mn atte ipted oO protect their 
limitation by providing that no person should be convicted of it, unless on the 
testimonv of two witnesses to the same overt act, or on confession in Open court, 
must have conceived it more safe that punishment in such cases should be ordained 
by general laws, formed upon deliberation, un ler the influence of no resentments, 
and without knowing on whom they were to operate, than that it should be 
inflicted under the influence of those passions which the occasion seldom fails to 


excite, and which a flexible definition of the erime, or a construction which would 
render it flexible, might bring into operatior m8 

In Frohwerk v. United States ((1919) 249 U.S. 204, 210), the treason 
clause was cited as an argument for holding section 3 of the Espionage 
Act of 1917 invalid. Mr. Justice Holmes rejected this argument, 
saying: 
* * * it was suggested, on the one hand, that some of the matters dealt with in 
the act of 1917 were treasonable and punishable as treason or not at all, and, 
on the other, that the acts complained of not being treason could not be punished. 
These suggestions seem to us to need no more than to be stated 
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Again, in Cramer v. United States, supra, at page 45, the Court 
pointed to the power of Congress to reach subversive activities by 
defining specific offenses, proof of which would not be governed by 
the two witnesses to the same overt act requirement It declared: 


* * * But the treason offense is not the onlv nor can it well serve as the princi- 


pal legal weapon to vindicate our national yhesion and security In debating 
this provision, Rufus King observed to the Convention that the “‘controversy 
relating to treason might be of less magnitude than was supposed; as the legislature 
might punish eapitally under other names than treason.” His statement holds 
good today Of course we do not intimate that Congress could dispense with the 
two-witness rule merely by giving the same offense another name But the power 
of Congress is in no wav limited to enact prohibitions of specified acts thought 
ae nental to our wartime ifety The loval and the disloval alike may be 
forbidden to do acts which plac our security peril a i the trial thereof may be 
focused upon defendant’s specifie intent to do those particular acts thus elimi- 
nating the accusation of treachery and of general intent to betray which have such 


passion-rousing potentialities 


National security may of course be endangered by many forms of 
conduct forbidden by the Criminal Code. This survey, however, 
deals primarily with statutes which penalize hostile conduet—espi- 


onage, sabotage, sedition, and miscellaneous activities—as such. 


1. ESPIONAGE 


This subject is dealt with in chapter 37 of the Criminal Code 
IS U.S.C. 791-798), section 10 of the Atomic Energy Act (42 U.S.C 
1810) and section 4 of the Internal Security Act of 1950 (50 U.S.C. 
783) 

2. MUTUAL SECURITY INFORMATION 


Sections 793 and 794 of the Criminal Code, which in broad terms 
penalize gathering or disclosure of defense information, or delivery 
thereof to a foreign government, are derived from sections 1 and 2 
of the Espionage Act of 1917. Like that act, they define espionage 
with reference to information relating to national defense. With 
today’s emphasis on protection of national security by cooperation 
with other nations, the question of first importance concerning the 
interpretation of these sections is whether, or to what extent, informa- 
tion about such cooperative efforts is covered by the term ‘informa- 
tion relating to the national defense.”” In the absence of judicial 
determination of this question, we can only point out certain areas 
in Which the application of these sections might be challenged: 

1. Communications between the United States and foreign nations 
concerning their military plans and preparations or memoranda or 
reports of United States officials with reference thereto. 

2. The nature and quantity of military supplies furnished, the 
factories in which produced, and related facts concerning military 
assistance given to other countries under the mutual security program. 

3. Information acquired by espionage agents from diplomatic 
representatives or members of military missions in the United States 
concerning mutual security efforts. 


38. MEANING OF “‘NATIONAL DEFENSBE”’ 
The leading case which considered the meaning of the term “national 


defense,’’ as used in the Espionage Act of 1917, is Gorin v. United 
States ((1941) 312 U.S. 19). A civilian investigator of the Naval 
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Intelligence Office was convicted of delivering, and a foreign agent of 
receiving, the contents of intelligence reports concerning activities 
in the United States of Japanese military and civilian officials and 
private citizens. The defendants argued that the statute covered 
only information concerning places and things specifically mentioned 
therein; that if interpreted to apply generally to any information 
relating to national defense, the act would be unconstitutional because 
of vagueness. But the Supreme Court upheld the broader construe- 
tion with this comment 


* * * the use of the words ‘‘national defense’’ has given them, as here employed, 
a well understood connotation They were used in the Defense Secrets Act of 
1911. The traditional concept of war as a struggle between nations is not changed 
by the intensity of support given to the armed forces by civilians or the extension 
of the combat area. National defense, the Government maintains, ‘‘is a generic 
concept of broad connotations, referring to the military and naval establishments 
and the related activities of national preparedness.’’ We agree that the words 
“national defense’ in the Espionage Act carry that meaning. * * * 


Two further limitations on the scope of the 1917 act were drawn in 
United States v. Heine ((1945) 151 F. 2d 813 

1. The law does not cover “all those activities which become trib- 
utary ‘to the national defense’ in time of war; for in modern war there 
are none which do not.” 

2. It is lawful to send abroad any information relating to national 
defense which may lawfully be published in this country, e. g., facts 
about military or commercial airplanes which the armed services 
themselves have made public or have never thought it necessary to 
withhold. 

In considering whether information regarding military assistance 
given to other nations, or their military preparations, is “information 
relating to national defense’ within the purview of sections 793 and 
794, a court might be influenced by the fact that here there is no 
reference to associate nations, whereas certain other statutes, such as 
18 United States Code 2151 and 50 United States Code Appendix 781 
expressly mention materials or facilities for other countries. 

The Department of Justice has taken the position that 
as long as the military information in question would affect the national defense 
or national defense efforts of this country, a reasonable interpretation of ‘“‘national 
defense information’’ would include a friendly nation’s contribution to a national 
defense plan to which the national defense of this country woula necessarily be 
geared (letter from Warren Olney III, Assistant Attorney General, to Hon. 
Alexander Wiley, April 2, 1953). 

Among the limitations and omissions in sections 793 and 794 which 
might make it difficult to obtain convictions in particular cases are 
the following: 

1. Sections 793 (a) (b) (d) (e) and 794 (a) require, in varying terms, 
proof of intent or reason to believe that the information in question is 
to be, or could be, used to the injury of the United States or to the 
advantage of a foreign nation. Apparently these requirements are 
based on deliberate decisions of policy. Section 794 (c) requires intent 
that information be communicated to the enemy. 

2. Subsection (a) of section 793, in contrast with subsections (b)— 
(e), does not mention attempts to obtain information about the places 
therein mentioned. 
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,. Subsections ly and € of section 793 do not include sound 
recordings or the use of sound detection devices among the specific ally 
enumerated means of acquiring defense information which are made 
unlawful 


1 PHOTOGRAPHING OF DEFENSI INSTALLATIONS; CODES AND 
COMMUNICATIONS INTELLIGENCI 


The photographing or sketching of “vital military or naval installa- 


tions or equipment,”’ use of aireraft for such purpose, the unauthor 
Zod publication and sale of photographs or sketches of such places o1 
thines. and the disclosure of classified information about codes, 


cryptographic systems or communication intelligence activities of the 
United States or of anv foreign government, or information obtained 
by the process of communications intelligence from communications 


of anv foreign government are forbidden by 18 United States Codi 


795-798 Whether atomic enerey facilities would be deemed to be 
“vital military and naval installations” within the meaning of these 
sections is uncertain. Except for a general prohibition im_ section 


“O08 acainst use of information in anv way prejudicial to the United 
these sections do not make intent or reason to helreve al 


the prohibited conduct will injure the United States or aid a foreigi 


country an ineredient of the erimes. Nor do they cover attempts 
or conspiracies to commit these offenses. The offenses defined in 
sections 795-797 are misdemeanors Attempts to commit such 


crimes frequently are not penalized 


5. PENALTIES FOR ESPIONAGI 


Under section 793, the maximum penalty in peace or war, 1s im- 
prisonment for 10 years or a $10,000 fine, or both, Section 794 (a 
authorizes imprisonment for 20 years for transmittal or the attempt to 
transmit defense information in time of peace to an agent of a foreign 
eovernment If committed in time of war, this offense can be pun- 
ished by death or 30 years’ imprisonment. The gathering of defense 
information in time of war, with intent that it be communicated t 
the enemy, or the communication thereof, likewise Is punishable by 
death or imprisonment for 30 years under section 794 (c) A con- 
spiracy to commit any of these offenses if manifested by an overt 
act, carries the same penalty as the crime which is the object of the 
conspiracy. Under the Emergency Powers Continuation Act, 66 
United States Statutes 330, 333 (1952) as amended by Public Law 
12. 83d Congress, the liabilities imposed by this section in time of 
war remains in effect until July 1, 1953. That does not appear to 
affect section 794 (ec) since that subsection refers to gathering in- 
formation for an enemy and there is no enemy, in the usual sense 
of the term, when we are not actually at war. The maximum penalty 
under sections 795-797 for photographing defense installations and 
related offenses is imprisonment for 1 year or a $1,000 fine, or both. 
Under the general conspiracy statute, 18 United States Code 371, 
a conspiracy to commit any of these offenses would entail the same 
penalty. A violation of section 798, concerning disclosure of infor- 
mation about codes and intelligence activities, can be punished by 
10 years’ imprisonment or a $10,000 fine, or both, but under section 
371, the maximum penalty for a conspiracy to transmit such infor- 
mation would be imprisonment for 5 years or a $10,000 fine, or both. 





be. 
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6 ATOMIC ENERGY ACT 


The Atomic Enc rey Act, 42 United States Code 1810 (b , penalizes 
the wCcqulsitlion, mishandling, or disclosure of restricted data, or 
documents, models, and so forth, involving or incorporating restricted 
data It attempts to recone ile the conflicting needs for secrecy and 


for freedom of exchange of information to assure further progress in 
scientific research (S. Re pt. No. 1211, 79th Cong., 2d sess., p. 23). 
In several respects, it is narrower than the cognate sections of the 
Criminal Code 

1. The offenses which it defines are more strictly limited by re- 
quire ments of knowlede or intent than those created by 18 | nited 
States Code 793 and 794 , 
2. The penalties it pre cribes are in some cases less severe than 
would be imposed for the same conduct under the Criminal Code. 


» Certam iorms Of mish: ding ot miormatio which are proscribed 
by the Criminal Code are not punishable under the terms of the 
Atomic Energy Ac 

kv WI DG I INTEN 

Phe ree ] ments of the Atom I I \\ eoncernm nowledce 
or mnt al more I'l t bi ose Of OuIS 5 nad 794 of the 
Crim Ll Cock li two respects 

1. A person who acquires restricted ¢ not unished under 
this a rile Ut Goverul t proves he ( ed it witl tent to 
lriyure tes or to Cure \ 0 I | 1 Powel 
Section 793 ) ( e ot r | ad. 1 | > the her of 
def iis tormatio Il I a inte Ol LO De ( ( t} it 
will De d to tl ry ¢ | | i - ( or to the dv: nee 
Oi foreign tion ( on 79 ( n es il offense to receive or 
obtain defense tnformatton with oO ( Or on to beltev hat 
it was obtamed or d oscd Of b vj ontrary to chapter 37 


Zz This acl penali es the disclosure of rest ected data with reason 
to believe it will be utilized to mnyure the United States or to secure 
an advantage LO apy foreign nation In forbidding disclosure of 
defense information, section 793 requires, at most, proof ot reason 


to believe it could be used to the injury of the United States. 
8. PENALTIES FOR ATOMIC ESPIONAGI 


In the Atomie Energy Act the only distinction in penalty is based 
upon knowledge or intent of the accused in disclosing restricted data. 
Unlike the Criminal Code, it does not take account of the identity of 
the person to whom information is communicated or the time, whether 
in peace or war, when an offense is committed. Consequently, its 
penalties are sometimes greater and sometimes less than those provided 
by 18 United States Code, 7938, 794. 

With the exception hereafter noted, all offenses under this section, 
including attempts and conspiracies, may be punished by death or 
life imprisonment if this penalty is recommended by the jury and the 
offense is committed with intent to injure the United States. Other- 
wise, the maximum penalty is imprisonment for 20 years or a $20,000 
fine, or both. For the disclosure of, or attempt or conspiracy to dis- 
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close, restricted data with reason to believe it will be used to the 
injury of the United States, the maximum penalty is imprisonment 
for 10 years or a $10,000 fine, or both. Under sections 793 and 794 
of the Criminal Code the maximum penalty for the gathering or dis- 
closure of defense information, either in peace or war, is imprisonment 
for 10 years or a $10,000 fine, or both, unless the information is 
gathered for an enemy, or is transmitted to a foreign government. If 
gathered for an enemy in time of war, the offense may be punished 
by death or imprisonment for 30 years. If transmitted to a foreign 
government in peacetime, the penalty is imprisonment for not more 
than 20 years; in time of war such transmittal is punishable by death 
or imprisonment for not more than 30 years. 

Thus the penalties under the Atomic Energy Act are greater than 
under the Criminal Code in the following situations: 

1. For the acquisition or disclosure of restricted data in peacetime, 
where intent to injure the United States or to aid a foreign nation 
is proved. 

2. For the acquisition of restricted data in time of war, with intent 
to injure the United States or aid a foreign nation, if intent that the 
information be communicated to the enemy is not proved. 

The punishment prescribed by the Criminal Code exceeds that 
imposed by the Atomic Energy Act in the following cases: 

The disclosure, either in peace or war, of defense information to a 
foreign government, merely with reason to believe it will be used to the 
injury of the United States or to the advantage of a foreign nation. 

The disclosure of defense information to a foreign government in 
time of war, with intent to injure the United States or to secure an 
advantage to a foreign nation. Wherever injury to the United States 
is intended, the provision of the Criminal Code is more severe only in 
that it authorizes the death penalty without a recommendation from 
the jury. 

9. OMISSIONS IN ATOMIC ENERGY ACT 


A few other limitations in the coverage of the Atomic Energy ct 
should be noted: 

1. 42 United States Code 1810 (b) (4), which penalizes removal, 
concealment, destruction, and so forth, of restricted data, does not 
mention attempts or conspirac ies to commit the offense. 

2. It has no provision equivalent to 18 United States Code 793 (f) 
for punishing a person who, through gross negligence, permits re- 
stricted data to be removed, lost, stolen, abstracted or destroyed, or 
who, having knowledge of such occurrence, fails to report it. 

3. It does not explicitly make it an offense for any person having 
restricted data willfully to retain it and fail to deliver it to the officer 
or pero of the United States entitled to receive it (ef. 18 U.S. C. 

793 (d) (e) ). 


10. APPLICABILITY OF CRIMINAL CODE TO ATOMIC ESPIONAGE 


These differences raise a serious question whether sections 793 and 
794 of the Criminal Code can be applied to cases of atomic espionage 
which come within their terms and which clearly could have been 
prosecuted under the Espionage Act of 1917 before the Atomic Energy 
Act was passed. An affirmative answer seems to be indicated by 








iti 
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section 10 (b) (6) of the latter (42 U. S. C. 1810 (b) (6) ) which de- 
clares: 


This section shall not exclude the applicable provisions of any other laws 
except that no Government agency shall take any action under such other laws 
inconsistent with the provisions of this section. 


If the greater emphasis on the element of knowledge or intent in 
the definition of offenses under the Atomic Energy Act was prompted 
by a purpose to encourage scientific research, that purpose might be 
frustrated by an interpretation which permits prosecution under the 
Criminal Code whenever it defines an offense more broadly or imposes 
a greater penalty. On the other hand, if the Atomic Energy Act is 
deemed to exclude the criminal code with respect to espionage relating 
to restricted data, the limitations designed for the benefit of scientists 
are equally available as defenses to any person who steals atomic 
secrets. The Department of Justice has stated that “It is not the 
opinion of this Department that these statutes cannot be used con- 
junctively” (letter of Warren Olney III, supra 

This precise question does not appear to have been involved in the 
Rosenberg case (United States v. Rosenberg (1952) 195 F. 20, 583 
supra, since the transmittal of atomic data occurred prior to 1946 
and the espionage carried on after that date related to other defense 
information. 

11. iNTERNAL SECURITY ACT 


The third major statute dealing with espionage is the Internal 
Security Act of 1950. Section 4 of this act (50 U.S. C. 783) makes it 
unlawful for a Government officer or employee to communicate 
without authority to any person whom he knows or has reason to 
believe is an agent of a foreign government or a member of a Com- 
munist organization, or for such person to receive classified informa- 
tion affecting national security. The maximum penalty for violation 
of this section is imprisonment for 10 years or a $10,000 fine, or both, 
and disqualification for Federal office. 

Three limitations or omissions in this act merit attention: 

1. It applies only to information classified by the President, or by 
the head of an agency with his approval, as affecting national security. 
Whether it is sufficient that the in ormation be classified by the head 
of an agency pursuant to directions given by the President or to a 
delegation of authority by him, or whether the actual classification 
must receive his approval, is not clear. 

2. While it is made unlawful for a Communist or a foreign agent 
to attempt to obtain classified information, it is not declared illegal 
for a Government employee to attempt to give the information to 
him. 

3. This section does not cover conspiracies to obtain or to com- 
municate classified information. Consequently, neither the higher 
penalty nor the extended period of limitations prescribed by it apply 
to such conspiracies. 

12. SABOTAGE 


Various forms of sabotage are prohibited by 18 U.S. C. 2151-2156 
These sections penalize trespass upon, or injury to, fortifications, 
barbor defenses, or defensive sea areas; destruction of war or national 
defense material, premises or utilities with intent to impede war 
effort or reason to believe it will be hindered; or production of de- 
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fective war or defense material with intent to obstruct national de 


lense Che reach ol thre se statutes Is dete rmined by the definitions 


of the materials, premises and utilities protected 
13. SABOTAGE OF \ R MATERIALS AND FACILITIES 


War material’ includes not only arms, food fuel, and othe 


broad cat ories of commodities but nlso 
aArtici parts or ingredient ntended for adapted to. or suitable for the 
2" | mst ra ciate natio connectiol Vith the conduet 
rr } ‘ ) ‘ , 
Che italicize i words were added hy Kem YenCY Powers ¢ ontinua 


Lion \et and will cease to hy Lh fore on July ‘. L953 The definition 


ol Witl premises covers military LIStTALALLONS § ¢ ada premises 
where War material is ber oroduces l Lea All utilities 
furnishing, or which m: furoish, utility services yanNV Wal remises 
or to the armed forces of the United States o1 fanv assoclate nator 
2 aed red to b var utilitt 

iW eiement tn these definitions are of particular miter st One 
the « xplicit reference to “any associate nation” | roadens thei covet 
u - the second. t] phrase “is being produced” in tl detinition of 
War prem 3, Operal restrictively to exclude standby facilities o1 
those ih process oF «4 struction 


id SABOTAGI O! NATIONAI DEFENSI MATERIALS AND FACILITII 


the definitions of national defense material, premis and utilities 
{ | | , { 1 . ‘ } tilit 
fOllOW enerallyv the ce Wtlions Of War mat lil, Premises, and ulllities 
Dut with these significant aiflerences 
i} ‘ n no rereremn to “Vanv associate natio 
\ / 1 1 . e % 
National defense material includes specified classes of com- 


Modattlies 


und all other articles of whatever description and any part or ingredient thereof, 
the use of the United States Kimphasis supplied 

In connection with the li tional defense or for use in connection with 

the production or handling of such material. This might be inter 


preted to exclude materials produced for other countries under the 
mutual securityv.§ proeram and possibly the premises on which they 
are produced. Indeed, if it were not known in advance whether 
particular materials were to be used by the United States or by 
another nation, a prosecution for sabotage might fail for want of proof! 


that the m iterial was mtended for the use of the United States 
15 OMISSIONS IN SABOTAG LAWS; PENALTIES 


Section 2152, relating to sabotage of fortifications or harbor defense 


systems does not cover attempts to commit such sabotage. Neither 
it, nor sections 2155 and 2156, relating to sabotage of national defense 
materials o1 facilities, cover conspiracies With respect to section 


2152, which authorizes a penalty of imprisonment for 5 vears, or a 
$5,000 fine, or both, this creates the anomaly that a conspiracy 
carries a greater penalty under section 371—imprisonment for 5 
vears, or a $10,000 fine, or both—than the offense itself. Sections 
2155 and 2156 carry a maximum penalty of imprisonment for 10 years, 





ile 
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or a $10,000 fine, or both. Consequently the omission of the con- 
spiracy section means that concerted preparation for sabotage which 
does not reach the stage of an attempt will entail a materially lesser 
penalty. Thus in time of peace a problem similar to that presented 
by the case of the eight German saboteurs put ashore in this country 
in 1942 could arise. These saboteurs having been caught before 
they could attempt to carry out their mission, the Government was 
uncertain whether they could be prosecuted successfully in a civil 
court. At most they could have been convicted under the general 
conspirac\ Statute since we were then at wal the situation was 
handled by the creation of a military commission to trv these persons 
under the law of war (Testimony of Oscar Cox, Assistant Solicitor 
General of the United States, Hearfngs of the House Judiciary Sub- 
committee No. 1 on H. R. 1205. 78th Cong.. Ist sess 1943) 31, 33 

Sections 2153 and 2154, relating to sabotage of war materials o1 
facilities, impose a maximum penalty of imprisonment for 30 years, 
or a $10,000 fine, or both, and provides the same penalties for con- 
spiracies to commit such offenses. Under the Emergency Powers 
Continuation Act, these sections will remain operative until July 1 
1953 


’ 


16. SEDITION ADVOCATING OVERTHROW OF GOVERNMENT 


Sundry forms of sedition are denounced by 18 U.S. C. 2383-2390 
Chief in importance is section 2385, which makes it unlawful know- 
ingly or willfully to advocate the overthrow of the Government by 
force or violence, to organize or help or attempt to organize a group 


ol persons Lo teach, advoc ate, or encourage such overthrow. or to 


jo such a group, knowing its purposes. The original version of 
this section was held valid in Dennis v. | ted Stat 1951) 341 U.S 
194), over the objection that it infringed the freedom of speech 
cuaranteed by the first amendment As enacted in 1940, this statute 
imposed the same punishment-—10 years’ imprisonment, or a $10,000 
fine, or both, with disqualification for Federal employment for 5 


vears following conviction —for a conspiracy to violate its terms as 
for a completed offense (54 Stat. 671 However, when the Criminal 
Code was revised in 1948, the special conspiracy section was omitted 
with the result that such a conspiracy now carries only the lesser 
penalty prescribed by section 371 


17 CAUSING DISAFFECTLON IN ARMED FORCES 


Section 2387, which forbids any person to counsel, cause, or attempt 
to cause, insubordination or dislovalty in the Armed Forces, Is 
derived from the same act, and imposes the same penaltt Ss, as section 
2385. It, too, omits the special conspiracy section. But under 
section 2388, which makes it unlawful in time of war to spread false 
statements designed to hinder the military operations of the United 
States or to aid its enemies, to cause insubordination or disloyalty in 
the Armed Forces, or to obstruct recruitment for, or enlistment in, 
such forces, anyone who conspires to do these things, or who attempts 
to cause insubordination or obstruct recruiting, 1s subject to the same 
penalty as if he accomplished the crime. This section imposes a 
maximum penalty of imprisonment for 20 years, or a $10,000 fine, or 
both, but, unlike sections 2385 and 2387, does not disqualify a person 
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convicted hereunder for Federal office or employment. By virtue of 
the Emergency Powers Continuation Act, this section remains in 
effect until July 1, 1953, as if the Nation were at war. 

Section 2388 (a) was derived from section 3 of the Espionage Act 
of 1917, which was held valid and applied by the Supreme Court in a 
series of cases following World War I (Se henck v. United States (1919) 
249 U.S. 47; Frohwerk v. United States (1919) 249 U.S. 204; Debs v. 

nited States (1919) 249 U.S. 211: Abrams v. United States (1919) 250 
U.S. 616; Schaefe rv. United States (1920) 251 U.S. 466; Pierce v. 
(nited States (1920) 252 U.S. 239). Having established the proposi- 
tion that utterances which created a clear and present danger of 
bringing about substantive evils forbidden by this section could be 
prohibited without infringing the*constitutional guaranty of freedom 
of speech, the principal issue involved in these and numerous similar 
cases in the lower courts was the appraisal of the intent or probable 
effect of particular utterances. The more recent judicial attitude 
toward this statute was reflected in Hartzell v. United States ((1944) 
$22 U.S. 680), where a conviction for circulating literature having a 
tendency to create disloyalty in the Armed Forces during World 
War II was reversed on the ground of insufficiency of the evidence to 
warrant a finding of criminal intent. 


18. OTHER SEDITIOUS OFFENSES 


Other offenses proscribed by the Criminal Code are incitement of, 
‘ participation in, a rebellion against the United States, for which 

the mi ximum penalty is 10 years’ imprisonment, or a $10,000 fine, or 
both (see. 2383); conspiracy to overthrow the Government of the 
United States by force, to levy war against it, or to oppose by force 
the execution of any law of the United States, or to seize property of 
the United States, which is punishable by imprisonment for 6 years, 
or a $5,000 fine, or both (sec. 2384); recruitment (sec. 2389) or enlist- 
ment (sec. 2 390). to serve in armed hostility against the United States 
The maximum penalty for such recruitment is imprisonment for 5 
vears, or a $1,000 fine, or both; for enlistment, imprisonment for 3 
years, or a $100 fine, or both. 

The importation of any matter advocating treason, insurrection, 
forcible resistance to any law of the United States is forbidden nv 
19 U.S. C. 1305, and the sending of such matter or any matter which 
violates 18 U.S. C. 793, 794, or 2388 through the mails is punishable 
by imprisonment for not more than 10 years or a fine of not more than 
$5,000, or both (18 U.S. C. 1717). 

The foregoing provisions are supplemented by section 4 (a) of the 
Internal Security Act (50 U.S. C. 783 (a)) which makes it unlawful 
to conspire to perform any act which would substantially contribute 
to the establishment within the United States of a totalitarian dictator 
ship under the direction and control of any foreign government, organ- 
ization, or individual. For this offense, the maximum penalty is im- 
prisonment for 10 vears, or a $10,000 fine, or both, and disqualification 
for Federal office thereafter. 


19. MISCELLANEOUS-—-TRADING WITH THE ENEMY 


The Trading With the Enemy Act (50 U.S. C. App. 1-40) includes 
provisions which broadly prohibit any hat in the United States 
from doing business, directly or indirectly, with an enemy, or ally of 
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enemy, except with the license of the President. This act contains 
two other provisions which are potentially useful against espionage 
agents or saboteurs if the cire oe ances do not warrant prosecution 
for other offenses. One (50 U.S. C. App. 3 (b)) makes it unlawful to 
transport or attempt to caieios a citizen of an enemy, or ally of 
enemy nation into or out of the United States without the license of the 
President. The other (50 U.S. C. App. 3 (e)) forbids any person, 
except persons in the service of the United States or a friendly nation, 
or other persons exempted by the President, to bring into or send out 
of the United States any letter or tangible form of communication 
except in the regular course of the mail, or to take or send out of the 
United States any letter, document, telegram, wireless message, or 
other form of communication intended to be delivered directly or in- 
directly to an enemy or ally of enemy, or to attempt to do these 
things. Neither of these subse tions deal with conspiracies. 

By definition of the term “enemy,” the provisions relating to trad- 
ing or communication with, or transportation of, an enemy or ally of 


enemy, are operative only in time of war. The clause forbidding bring- 
ing in or taking out letters or other tangible forms of communications 
except by mail is not limited to communications with an enemy. It 


applies to innocent communications to friendly or innocent persons 
(United States v. Welsh (1918) 250 Fed. 309, cert. den. 254 U.S. 637), 
and is not explicitly limited to operation in time of war or national 
emergency. 

Violations of this act are — able by imprisonment for 10 vears, 
or a $10,000 fine, or both (50 U.S. C. App. 16 


20. ASSISTING OR HARBORING HOSTILE PERSONS 


18 U.S. C. 757 prescribes a ee penalty of imprisonment ~ 
10 years, or a fine of $10,000, or both for proc uring the ese ape of ¢ 
prisoner of war or enemy alien, or for harboring or assisting such per- 
son after escape, or for attempting or conspiring to ¢ ommit any of these 
acts. The same penalty is imposed under 18 U.S. C. 792 for harbor- 
ing or concealing any person with knowledge or re asonab le ground to 
suspect that such person has committed or is about to commit an 
offense under section 793 or 794 


D. Limirations UNpER CONSTITUTION AND LAWS OF THI 
UNITED STATES 


Unlike the constitutional definition of treason, the foregoing statutes 
define the offenses they condemn in terms of particular acts which 
may endanger national security. The range of conduct which may 
contribute to that result in unpredictab tg cireumstances is almost 
limitless. Consequently much that may be done to aid a hostile 
power cannot now be punished unless it violates some statute not 
directly aimed at subversive activity, or unless it is a step in a con- 
spiracy to further other illegal acts. Furthermore, many of these 
statutes are directed primarily against wartime offenses, some of 
which either cannot be punished at all in time of ostensible peace, or 
are then subject to lesser penalties. Because World War II was not 
legally terminated until April 28, 1952, and because of the temporary 
extension of certain war measures, the limitation of peacetime statutes 
have not yet been made fully manifest. 
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I EXTRATERRITORIAL APPLICATION OF STATUTES 


Moreover, it is not certain tbat all these statutes reach citizens 
whe rever they May be, as the treason clause does. While the cveneral 
rule is that ‘criminal statutes of the United States are not by implica 
tion given an extraterritorial effect”? (United States v. Flores (1933) 
289 | S. 137, 155), the Supreme Court has held that a criminal 
statute dealing with acts directly injurious to the Government and 
capable of perpetration. without revard to a particula: locality mas 
be applicable to citizens of the United States in a foreign country 
without express de ‘laration to that effect United States v Bowman 

1922) 260 U.S. 94 gut chapter 37 of the Criminal Code, dealing 
with espionage and censorship, expressly declares (18 | See 
that it shall “apply within the admiralty and maritime jurisdiction 
of the United States, and on the high seas, as well as within the 
United States.” Section 2388, which relates to activities designed to 
cause disaffection in the Armed Forces in time of war, contains a 


simular provision Section 23S4, prohibits seditious conspiracies by 
persons “In any state or Territory, or in any place subject to the 
jurisdiction of the United States.”” This seems clearly to exclude 
application to citizens outside the United States The express 


declarations concerning territorial applicability in 18 United States 


Code 791 and 2388 (d) would also appear to have the same result 


However, their apparent purpose was to extend the application of 
those sections with respect to all persons, citizens or aliens, in the 
admiralty and maritime jurisdiction of the United States and on the 
high seas Hence it ts con eivable that the courts might hold that 
this does not prevent the application of the statutes to citizens in 
other countries under the doctrine of U/nited States v. Bowman, supra 


2. STATUTES OF LIMITATIONS 


Because of short periods of limitations, prosecutions of many of the 
offenses enumerated above May he barred beLore the crime 1s is- 
covered. There is no time limit on th prosecution of off -nses 
punishable by death, 18 United States Code 3281, but unless other- 
WiIst expressly provided, the limitation for any offe ise not capital Is 
3 vears, 18 United States Code 3282 In time of peace, the dis- 
closure, acquisition, or mishandling of restricted atomic data with 
intent to injure the United States is the only one of these offenses 
punishable by death, 42 United States Code 1810 Section 19 of the 
Internal Security Act of 1950 (64 Stat. 1005) extends to 10 vears the 
period for prosecuting violations, other than capital offenses, of 18 
United States Code 792, 793, and 794. Section 4 of this act, 50 
United States Code 783. preseribes a 10-year period of limitations for 
violations of its provisions. It further provides that an officer or 
emplovee of the United States can be prosecuted at any time within 
10 vears after leaving Government service if he violates that section. 
Prosecution for other noncapital offenses, including violation of the 
Atomic Energy Act, are barred after 3 years. 

The serious import of the 3-year period of limitation in cases of 
this character is emphasized by the fact that in two important cases 
where Government secrets were betraved, the offenders were tried 
and convicted only on a charge of perjury in denying their original 
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crimes (United States v Hiss (1950) 185 E. 2d 822; l'nited States \ 
Remington, New York Times, February 5, 1953, p. 1 Other per- 
sons alleged to have committed similar offenses W ho either admitted 
guilt or refused to answer questions on the eround of self-incrimina- 
tion escaped punishment entirely 


3. NECESSITY OF PUBLIC TRIAI 


The requirement of a public trial constitutes a serious practical 
deterrent to the prose ution ol esplonage cases, ¢ pecially where the 
offender is caught before he succeeds in communicating secret for 


mation to unauthorized persons. ‘To prove the offense, the Govern 
ment will have to take the risk of disclosing the information at the 
trial. It is doubtful how far a court can go 1n restricting the pub 


licitv of such a trial without mfringing the right of a public trial 
cuaranteed bv amendment VI, o1 how effective measures taken LO 
prevent publication of secret Information introduced at the trial 
might prove to bi See Havdock, Some Evidentiary Problems Posed 
by Atomic Energy R quirements 1948) 61 Harvard Law Review 468; 
In re Oliver (1948) 333 U.S. 257 

A related question concerns the evidence which, though not required 
for prool of the Government’s case, the defendant can demand to 
inspect, or to introduce in evidence, under the ¢ onstitutional guaranty 
of due process of lay In United States v. Coplo 1950) 185 F. 2d 629, 
638. cert. den, 342 U7. S. 920), the Court of (ppeals for the Second 
Circuit reiterated an earlier holding that 


when the Government ct to prosecute an lividual for crime, it wa 

free to deny him the right to meet the cast made against him by introdu 
relevant documents, otherwise privilest We said that the prosecution 
decide whether the public prejudice of allowing the crime to go Unpunisht 1 was 
greater than the disck re f h “‘stat ecret a ht be relevant to the 
defense 


1, WIRETAPPING 


The statutory prohibition 17 { S CC. 605) against disclosure ot 
information obtained by wiretapping also is a handicap 1n the prose- 
cution of these cases The courts have intel preted this to require the 
exclusion not only of evidence obtained directly by wiretapping but 
also of any information acquired as a result of | ads obtained from 
intercepted messages (Na done v. United States (1939 808 U.S. 338 
In United States vy. Coplon 1950) supra, the court held that when the 
accused proves that the prosecution has tapped his wires, the Govern- 
ment has the burden of proving that the information so gained has 
not led directly or indirectly to the discover\ ot any evidence which 
it introduces. “In another case against the same defendant, the court 
of Appeals for the District 0! Columbia ruled that the monitoring ol 
telephone conversations between defendant and her counsel violated 
her right under the fifth amendment to have the effective aid of counsel 
which she did not enjoy if denied the right of private consultation 
with him (¢ ‘oplon vy. United States (1951 191 F. 2d 749, 757, cert. den. 
342 U.S. 926). 

The Supreme Court having held that wiretapping does not violate 
the fourth amendment (Olmstead v United States (1928) 277 U.S. 438 
Congress could make this evidence admissible by amending the statute. 
But the decision that the monitoring of conversations between accused 
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and her counsel constituted a denial of due process of law was based 
on a constitutional guaranty. The Supreme Court has not passed on 
this ruling, but as long as it is accepted in the courts, it cannot be 
modified by legislation. 


E. Limirarions Unper INTERNATIONAL LAW 


With espionage and kindred activities extensively carried on by 
international conspiracies, treaty provisions and doctrines of inter- 
national law which may impede the prosecution of espionage agents 
assume increasing importance. ‘lwo important limitations rooted in 
treaties or international law are the restrictions on extradition for 
political offenses and the privileges and immunities of officers and 
emplovees of international organizations and of diplomats. 


1. EXTRADITION TREATIES 


Many of the extradition treaties to which the United States is a 
party exclude political offenses from their operation, but usually do 
not define a ‘political offense.”’ There is some support for the view 
that treason, espionage, and sedition fall in this category (II Hyde, 
International Law (2d Rev. ed. 1945) 1024, n. 3). Furthermore, 
many of these treaties apply only to offenses enumerated therein, 
which do not include treason, espionage, or sedition. This question 
arose when it was discovered that Dr. Klaus Fuchs, then in England, 
had transmitted secret information about atomic research to Russian 
agents while working in this country. The death penalty could have 
been imposed for this offense in the United States, whereas the max- 
imum penalty in Britain for passing such sec ~ was imprisonment 
for 14 years. A suggestion was made in the Joint Committee on 
Atomic Energy that the possibility of obtaining extradition of Fuchs 
from Great Britain to the United States be explored. The committee 
found, however, that the extradition treaty with Great Britain did 
not provide for this case, unless its terms were construed more liberally 
than is usual in this branch of international law (Joint Committee on 
Atomic Energy, Soviet-Atomic Espionage (Joint Committee Print, 
1951) 34). 


2. EMPLOYEES OF INTERNATIONAL ORGANIZATIONS 


Employees of international organizations are not immune from 
prosecution for violation of the espionage or other laws of the United 
States (U/nited States v. Coplon (1949) 84 F. 2d 472; (1950) 88 F. 2d 
915). Such persons do, however, enjoy certain privileges and im- 
munities, the exact scope of which has not yet been defined, which 
might impede investigation or proof of their complic itv in subversive 
activities. Article 105 of the United Nations Charter stipulates that 
its officials shall ‘‘enjoy such privileges and immunities as are necessary 
for the independent exercise of their function in connection with the 
Organization” (59 Stat. 1053). The agreement between the United 
States and the United Nations relating to the headquarters of the 
latter (61 Stat. 758, 760), provides that the headquarters district 
shall be inviolable and that persons in the headquarters district cannot 
be arrested or served with legal process without the consent of the 
Secretarv-General. The International Organizations Immunities Act 
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(22 U.S. C. 288a (c)) makes inviolable the archives of organizations 
which are given the benefits of that law. To what extent personnel 
of such organizations may, in reliance on these privileges, escape 
arrest, refuse to testify in judicial proceedings or legislative investiga- 
tions, or prevent examination of papers in their possession, is yet to be 
determined. 

3. DIPLOMATIC IMMUNIT? 


Under the law of nations, diplomatic representatives are not subject 
to punishment by the state to which they are accredited (Hyde, 
op. cit. 1266). Their immunity is recognized by statute, 22 United 
States Code 252-254. It has been held, however, that a person may 
be prosecuted for conspiring with a foreign diplomat to commit 
espionage, even though his coconspirator could not be tried (Farns- 
worth v. Zerbst (1938) 98 F. 2d 541, 544). 

The archives of diplomatic missions are also inviolable. The 
extent to which espionage reports gathered by embassy personnel 
come within this immunity was conside red by the Quebee Court of 
King’ s Bench in Rose vy. The King ((1946) : } D. L. R. 618). This case 
involved the prosecution of a member a the Canadian House of 
Commons for passing official secrets to a member of the Soviet 
Embassy staff. Part of the evidence against him consisted of docu- 
ments taken from the Embassy by one of its employees and turned 
over to the Canadian Government. Over the objection that this 
evidence was inadmissible because covered by diplom: itic immunity, 
the court held that it was properly received. One member of the 
court found it unnecessary to pass on the claim of immunity. Another, 
Bissonette, J., in an opinion with which the third member of the 
court expressed agreement, denied the immunity, saying: 


For practical purposes, it is recognized in the present state of international law, 
especially since the war of 1914-18, that if a diplomatic corps conspires against 
the state to which it is accredited, organizes espionage or sabotage, or is guilty of 
real acts of war against the state, the offended government has the right immedi- 
ately to take every repressive measure, any initiative which may annihilate or 
destroy the acts of disloyalty endangering the public as a result of the abuse of 
office of such embassy. And these measures of repression or protection could go 
as far as expelling the ambassador, of putting his mansion, his documents, and 
archives under a sort of seal. If there is error or abuse of authority on the part 
of the state which takes such initiative, everything must be governed or explained 
through the ordinary diplomatic channels. 

* * *~ * * * * 


International law creates a presumption of law that documents coming from 
an embassy have a diplomatic character and that every court of justice must 
refuse to acknowledge jurisdiction or competence in regard to them. But can 
this presumption be avoided, rebutted, or destroyed? If the acts committed 
by the diplomatic corps were contrary to the legislation of the country to which 
it is accredited and if, a fortiori, they had the immediate purpose of putting the 
safety of the state in peril, there is no longer any freedom of the dwelling or of the 
documents, chattels, effects or armaments which may be found there. 

Before granting or recognizing a privilege to another state, a state has the right 
to accord to itself a first privilege, that of its own security. To decide otherwise 
would be to grant a so-called international rule an authority superior to the 
strict, rigid, and necessary rule that the state, first and foremost, owes to its own 
citizens, independently of its foreign duties, to assure its own security and to 
repress crimes which its own nationals might commit against the King and against 
the security of the country. 


Disclosure of the ramifications of the Soviet espionage ring in 
Canada prompted the following comment by a Canadian scholar 
(Cohen, Espionage and Immunity—Some Recent Problems and 
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Developments, 25 British Year Book of International Law (1948) 
104, 405 


mporary issues are those that touch the problem of the ‘“‘sp - 
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Cone LUSION 


In Varvihng circumstances, a hostile act against the United states 
may be punished as treason, as a violation of the international law 
of war, or as a breach of a specific statute. But in many instances 


such conduct may es ape punishment entirely. Among the factors 
which contribute to that result are the following: 

The definition of treason does not cover a conspiracy to overthrow 
the Government which has not ripened into an actual levying of war, 
or aid given to a foreign power which is hostile in fact, but not an 
enemy in contemplation of law 

2. The requirements for proof of treason make it virtually impossible 
to convict a clever conspirator of this crime. 

The law of war, by its terms, operates only in time of war. 

+. Much of the statutory law penalizing hostile conduct is directed 
primarily against wartime offenses 

Where applicable in time of peace, many statutes define offenses 
iwainst national security by reference to ‘‘national defense,’ thus 
creating a doubt concerning their applicability to the mutual security 
program 

6. Statutory offenses are defined in terms of particular acts which 
may injure the United States or aid a foreign power. By inadvertence 
by choice of policy, an unforeseeable variety of acts which may 
accomplish these re — are not penalized. 


Ol 
7. A number of statutes do not deal with attempts to commit the 
ffenses therein defined 

8. Many of these crimes are subject to short statutes of limitation 
which may bar prosecution before the violation of law is discovered. 

9. Constitutional guaranties of a public trial and due process of 
law make it difficult to prove certain offenses, particularly espionage, 
without endangering national security by dise Josing secret information 

10. Restrictions on admissibility of evidence, such as that obtained 
by wiretapping, increase the difficulty of proving violations of 
security laws 

The limited scope of extradition treaties may enable an offender 
to avoid punishment if he leaves the country before the crime is 
discovered, or thereafter escapes. 

12. The immunity enjoyed by diplomatic representatives is, and 
the privileges = immunities of employees of international organiza- 
cious may be, an obstacle to the detection and punishment of sub- 
versive activ sie 








